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Docket No. 74-13G7 


Francis J. Langford, individually and as natural guard¬ 
ian of Frank I*. Langford, an infant, 

Plaintiff-Appellee, 

against 

Chrysler Motors Corp., 

Defendant-Appellant, 

and 

Woodbridoe Dodoe, Inc., 

Defendant-A ppellee. 

On ArPEAL From The United States District Court For 
The Eastern District of New York. 


BRIEF OF DEFENDANT-APPELLANT. 

Issues Presented. 

1. Did tlx- plaintiff sustain his burden of proof that 
the defendant, Chrysler Motors Corp., was the manu¬ 
facturer, designer and engineer of the subject automo¬ 
bile? 

2. Did the plaintiff sustain his burden of proof that 
the subject motor vehicle was manufactured, assembled 
and designed with a defective steering mechanism as 
alleged? 
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3. Did the plaintiff lay a proper foundation for the 
testimony of his expert, who examined the subject motor 
vehicle two months after the subject accident, without 
any proof as to what was done with the vehicle during 
that hiatus? Were the Court’s findings of product de¬ 
fect consistent with the expert testimony in the case? 

4. Did the trial court err in (a) refusing to permit 
defense counsel to attack the credibility of plaintiff’s 
expert witness, Morfopoulos, by other testimony he had 
given and by documentary evidence, and (b) quashing 
the defendant’s subpoena duces tecum which called for 
the production of the expert’s work notes, bills, reports 
and records concerning the subject examination, as well 
as his records indicating his litigation experience and 
claims of expertise in almost all areas of human knowl¬ 
edge and activity? 

5. Did the trial court err in finding the plaintiff free 
from any negligence in the manner he operated the sub¬ 
ject vehicle in the light of all of the evidence in the 
case and, specifically, was he clearly in error in failing 
to consider or evaluate the testimony of the disinterested 
witness, the police officer? 

f». Tf the defendant, Chrysler Motors Corp., is liable 
to the plaintiff, did the trial court err in granting the 
co-defendant full indemnity from it on the cross claim? 

7. Did the trial court err in awarding damages in 
the sum of $9,000 based upon a finding of a permanent 
dental injury and a permanent scar? 
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Statement. 


The Pleading*. 

Plaintiff brings a diversity action against defendants 
for personal injuries allegedly sustained by bis infant 
son as the result of a one-car automobile accident which 
occurred on December 3, 1971, on Victory Boulevard, 
Staten Island, New York. The complaint alleged that 
defendant, Chrysler Motors Corp., “or one of its divi¬ 
sions” (4a) manufactured a certain Dodge automobile 
which plaintiff purchased in July. 1971, from co-defend¬ 
ant, Woodbridge Dodge, Inc. Said vehicle was alleged 
to have been “improperly designed or assembled result¬ 
ing in a seizure or disengagement of the ball stud from 
the socket resulting in the loss of steering control.” 

Plaintiff did not demand a trial by jury. Tbe de¬ 
fendant. Chrysler .Y dors Corp., alleged to be the manu¬ 
facturer, did not, nor did the co-defendant. Defendant, 
Chrysler Motors Corp., cross-claimed against co-defend¬ 
ant (9a) and counterclaimed against the plaintiff for 
his negligence in causing the accident. The answer of 
the defendant, Chrysler Motors Corp., specifically denied 
that it was the manufacturer or assembler of the ve¬ 
hicle. Co-defendant, Woodbridge Dodge, Tnc.. cross- 
claimed against co-defendant, Chrysler Motors Corp. 
(12a-lf)a), in addition to asserting a general denial. 
Plaintiff never replied to the counterclaim of defendant, 
Chrysler Motors Corp. 
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Facte. 

Pre-delivery inspections, testing of the subject motor vehicle 
and its condition upon deliver;' to plaintiff, Francis J. 
Langford. 

The deposition of the defendant, Woodbridge Dodge, 
Ine., by David Charles Ebert, its service manager, was 
read into the record (158a). 

The subject motor vehicle was a 1971 two-door Dodge 
Dart Swinger. The probative testimonial evidence and 
documentary evidence disclosed that this vehicle came 
equipped with power steering and was sold to the plain¬ 
tiff, Francis J. Langford, by the defendant, Woodbridge 
Dodge, Inc., on July 8, 1971 (Exh. A, 159a). It also 
came equipped with seat belts (46a). 

This dealer had a regular practice, before a new ve¬ 
hicle was sold to a customer, to completely inspect and 
test the vehicle (160a). This inspection was in con¬ 
formity with the New Jersey State inspection require¬ 
ments and included the testing of the steering mechanism 
and the brakes (161a). It also included a road test of 
the vehicle (161a). The test involved, amongst others, 
an inspection and testing of the undercarriage and plac¬ 
ing the vehicle on a lift (161a). It also involved check¬ 
ing the suspension of the vehicle and placing the car 
across a front end machine (161a). 

The dealer was required to and did comply with the 
various inspection, road test and safety checks in Ex¬ 
hibit 0 which included an examination of the power 
steering, fluid level, the power steering hose and fittings, 
the steering coupling pin or lock bolt nut, the front 
wheel bearing, the ball joint stud nuts, the steering 
gear to frame bolts, the steering linkage (torque and 
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a the I itninn arm nut (torque), the idler arm 

mt (torque), toe in, the steering center and to road 

now Ve *‘Tv /° r 8teerin ff- < *‘>ntrol, returnabilitv and 
power assist (Exh. (}; 1C, 2a). One such form as Exhibit 
■ bad been completed in this case (102a) and, upon this 
pre-del,very inspection and test, the subject vehicle passed 
New Jersey State requirements (102a). There was 
noth,ns mechanically wrong with the vehicle at the time 
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!>?< Hodge, Inc., he claimed that the vehicle came 
equipped with regular and not power steering (2^) 
Indeed, ,t was his assertion that he did not want power 

on T* an< hp . 0perated tho <*ar for almost five months 
on the assumption that he had regular and not power 

a«a"7h,‘ 'Jrfar" l '"' 1 " W . iv " 1 a " inv0i " whi<!h in<li - 
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Pocono Mountains with the car (30a). He drove on 
uneven terrain (30a). During al! of this experience 
at no time did lie ever have any difficulties steering the 
ear at any speed lie drove nor did he hear any noise 
or knock from tlu* car or any screech of brakes or any 
screech of tires (30a). There was absolutely nothing 
unusual in the car’s performance during this five-month 
history before this accident (30a). 

Inspection of December 2, 1971. the day Iwfore the acci¬ 
dent. 

The manual that came with the subject motor vehicle 
recommended that the vehicle be brought in for servic¬ 
ing three months after sale or when the car had been 
driven 3,(MM) miles, whichever event first occurred (20a). 
However, on Thursday, December 2. 1071, the plaintiff 
drove the subject vehicle to the defendant, Woodbridge 
Dodge, Inc., for its initial service check-up by it at a 
time when tlu* vehicle had 4.412 miles on it (31a). 

When the car was brought to tlu* defendant. Wood- 
bridge Dodge, Tnc., the day before this accident, it was 
tested and inspected between 4:40 p.m. and 7:08 p.m., a 
period of almost 2-1/2 hours (Kxh. 1. 10.>a). The 
plaintiff listed all of his complaints concerning the ve¬ 
hicle, none of which involved tlu* steering, brakes or 
transmission on the vehicle (32a, lO'm). On the occasion 
of this examination, the defendant. Woodbridge Dodge, 
Tnc., placed the car on a lift (104a). During the course 
of this examination they made an inspection of the steer- 
ing mechanism and checked the vehicle for looseness and 
tightness in it (105a, 100a). They checked the wheel 
lugs on tlu* wheels (100a). They placed the car on a front 
end machine to see if anything was loose (lOon). They 
checked the wheel bearings, the tie rods and the steering 
box itself (100a). They checked the entire steering 




mechanism and steering system of the car which could 
he done without disassembling any part of the car (lGGa). 
Mr. Ebert acknowledged that this inspection entailed an 
examination of the hall joint (IGGa, lG7a). 

Apart from Mr. Ebert’s undisputed testimony as to the 
nature of the examination of the steering system on 
the vehicle the day before the subject accident, there 
was the uncontradicted corroborative testimony of Mor¬ 
ris Tlnssan, a senior product development engineer for 
Chrysler Corporation (Kla). This witness testified as 
follows: 

“Q. In other words, if 1 were to take my car to 
a mechanic would he In- able to see or do any¬ 
thing to that hall joint! A. To inspect and see 
its condition! 

“Q. Yes. A. Yes, he could. 

“Q. Without disassembling it! A. Yes. 

“Q. He could pull the hall out of the joint! 
A. No. 

“Q. What would he have to do? A. To take 
a hold of the tie rod and push into it this way. 
If any wear has occurred it would he very loose. 

“(j. And does Chrysler recommend to its dealers 
that it perform this test at a three thousand or 
four thousand mile check or five thousand mile 
check. A. There’s an inspection procedure to check 
all these parts, yes. 

Q* At what point? A. Any time the car is being 
serviced for any reason, steering linkage is being 
inspected for any reason. 

“<j. Irrespective of looking at the steering link¬ 
age is that a standard part of the check up? A. 
You will even see gas stations attendants doing 
this because they are also trying to sell new parts” 
(85a, 8Ga). 

The defendant, Woodbridge Dodge, Inc., found abso¬ 
lutely nothing wrong with the motor vehicle in connec- 
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tion with the steering, the brakes or the transmission 
(lG8a) on December 2, 1971. 

Events of accident date—Friday, Decemi*er 3, 1971, relating 
to legal liability. 

This accident occurred on Friday, December 3, 1971, 
which was a work day for the plaintiff (33a). Mr. 
Langford arose at (i:(X) a.m. and worked a full day 
(34a). That night he drove his son to some activity 
which involved driving some seven miles on the Staten 
Island Expressway at a speed of GO miles per hour 
(35a). While driving on this expressway lie had oc¬ 
casion to manipulate his steering wheel and found noth¬ 
ing unusual with the operation of it (35a). lie did not 
hear the slightest noise or screech of any kind (35a). 

Following his son’s activity lie started back for home 
at 9:30 p.m. and went back again on the Staten Island 
Expressway (35a). He ngain traveled about GO miles 
on hour and did not experience anything unusual in terms 
of the steering or brakes on the vehicle (35a). 

He got off the expressway at Victory Boulevard and 
then was proceeding along a substantially straight stretch 
of roadway along Victory Boulevard in a westerly di¬ 
rection (3Ga). 

The weather was clear (3Ga), traffic was light (3Ga) 
and the roadway was well illuminated (llGa). While he 
testified that he estimated his speed immediately before 
the accident at 30 miles per hour, he acknowledged 
that he had not looked at his speedometer to arrive at 
this conclusion (3fia). As he was driving along Victorv 
Boulevard, he did not sense any shimmy or shake of 
the car at any time prior to the accident (37a). 
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As lie was driving westbound on this straight thorough¬ 
fare, Victory Boulevard, he claims he heard a loud noise 
and that instinctively he went for the brakes and applied 
his foot to the brake, all before lie came into contact 
with any parked vehicle. Thus, he testified as follows: 

“Q. Now, then, after you had heard the loud 
noise did you apply the brake? A. Yes, sir. 

“Q. Did you have your feet on the brake from 
that point until the time that you smacked into 
the retaining wall? A. Yes, sir’’ (37a). 


“Q. Now, all during that time did you apply 
your foot on the brake? A. Yes, sir. 

“Q. And when you applied your foot on the 
brake did your brake respond? A. Yes, sir. 

“Q. Hid you apply it all the wav down to the 
floor of the car? A. Yes, sir’’ (38a). 

• • • 

“Q. Do you recall when for the first time you 
put your foot on that brake after you heard that 
snapping sound? A. As soon as 1 heard the snap¬ 
ping noise 1 started to reach for the brake. 

“Q. That was before your cor struck the C'he- 
velle or simultaneously? A. Yes. 

‘‘Q- You you struck that brake hard? A. 
i es (48a). 


“O. All this time you bad your foot on the brake, 
is that correct? A. Yes. 

. "U- ^nd you were pressing down hard on it? 
A. i es (49a). 

He also claimed that after he heard this noise while 
proceeding in a straight westerly direction he turned 
the steering wheel to the left and there was freedom 
of movement of the steering wheel at that time. 



“Q. And all during that time were you turning 
the steering wheel to the left? A. ^ es, sir. 

“Q. Was the steering wheel turning to the left 
as you turned it to the left? A. ^ es” (39a). 

• • • 

“Q. But there was freedom from movement of 
the steering wheel, is that correct? A. Yes, sir” 
(40a). 

lie testified that the police responded to the scene 
immediately after the accident (2fia). He claimed that 
he told the police officer that he heard a snapping noise 
in the right front of the car before he impacted the 
vehicle and that he had had steering difficulty with the 
vehicle before the collision (20a). 

The investigating police* officer, John D’Angelo, was 
called as a witness by the* defendant, Chrysler Motors 
Oorp. (10. r >a). This totally disinterested witness, with 
conce*ele*el training and qualifications, including member- 
sliip in the Accident Investigation Squad for four years 
(100a), flatly contradicted the* plaintiff, Langford. Mr. 
Langforel never told the police* officer that he hearel a 
snapping noise in the* right front se*ction of the 
car (109a, 110a) and never complaineel to him 

about anything mechanically defective* about the car 
(112a). Specifically, he never told him that there was 
anything wrong with the* car’s ste*ering (110a). 

The officer niaele emt official eletaile-el reports in con- 
ne*ction with his investigation of this accident ce>n- 
temporane*ous with the* event (Ex. L. 110a). Tn this re- 
port, he* was re*qiiired to note whether there* was any 
claim of unsafe equipment on the car and there was no 
claim made of unsafe equipment in this case (112a). 
The* police* officer testifie*d that if Mr. Langford had made 
a claim of unsafe equipment or of a snapping noise, or 
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of a steering defect, lie would have noted same in his 
memorandum book and in his report. This was not done 
because no such claim was made (33b). 

“Q. If Mr. Langford had mentioned anything 
about a steering defect or a snap, hearing a snap 
in the right front of the car, would you have re¬ 
corded that in your book? A. Yes, sir" (117a). 

Moreover, while even the plaintiff's expert acknowl¬ 
edged that if the plaintiff had applied his brakes as 
lie claimed there would be physical evidence of such 
evasive action in the form of tire and skid marks (14<ia). 
Officer D’Angelo testified that there was absolutely no 
tire or skid marks related to this accident (110a). 

Mr. I -angford acknowledged that lie struck the left rear 
portion of a parked vehicle with his right front section 
and that this collision was a “violent one” (37a, 38a). 
After this violent collision between the right front of his 
car and the left rear of the parked car, he then con¬ 
tinued in n westerly direction and continued to strike 
the entire left side of the parked car (38a). All of these 
subsequent impacts along the entire left side of the 
parked enr were violent impacts (38a). There was ex¬ 
tensive damage to the entire left side of the parked enr 
(38a). After he passed the parked car, he traveled an 
additional 1.1 to 2.1 feet on the roadway before lie mounted 
the public sidewalk (4(lr,-42a). The sidewalk which he 
mounted was four inches above the level of the road¬ 
way (42a). lie then proceeded across the public side¬ 
walk and the right front of his car was in a “violent col¬ 
lision" with a retaining wall (43a). This wall had a 
brick post on the edge of it and was otherwise 11 
inches wide and composed of cinder block (43n). The 
right front of his car smashed into the brick post and 
knocked it over completely and pushed it about a foot 
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into tiie lawn (43a). In addition, as a result of this 
collision, about two bricks were knocked out of the wall 
(43a). The right front section of bis car then mounted 
the retaining wall which was two feet four inches above 
the level of the sidewalk (43a, 47a, Gxhs. I, J, K). 

Although the plaintiff bail claimed that he had his 
foot down hard on the brake from the time he heard 
the alleged snapping noise until the time that he 
mounted the retaining wall, and notwithstanding the 
numerous violent collisions with the parked car. his car 
only decelerated from his alleged speed of 30 miles per 
hour to 20 miles per hour when he collided with the 
wall (40a). 

About three feet of his right front undercarriage was 
lodged on top of the retaining wall (43a. 44a). 

“Q. And is it fair to say that the entire right 
front undercarriage was smashed at that point? 
A. Yes, sir” (43a). 

His hood was sprung (43a). His ignition key was stuck 
and damaged, his front end was smashed, including the 
motor, and his car wns a total wreck from these impacts 
(43a, 44a, f>0a, 107a, 108a). He heard loud noises when 
he struck the parked car as well as the wall (44a). He 
acknowledged that it was the collision with the retain¬ 
ing wall that caused the car to stop. 

”Q. Now, is it a fact that it was the collision 
with the retaining wall that caused the car to stop? 
Isn’t that a fact? A. Yes, sir” (44a), 

His right front tire was flattened bv reason of the im¬ 
pacts (100a, Exhs. R, C). 





After the aeeident lie had occasion to look at the top 
of the retaining wall as well as his automobile. 

“Q. And at that time when you looked at it 
• lidn t you see damage to the undercarriage and 
the motor including the tie rod being bent under¬ 
neath there? A. Yes. 

“The Court: Do you know what a tie rod is? 

“The Witness: Yes, sir” (45a). 

I he photographic evidence confirms the existence of a 
severely traumatized tie rod hanging out from the car 
all as a result of the impact or impacts (Exhs. B, C). 

In addition to striking the retaining wall lie also col¬ 
lided with a utility pole which was on the sidewalk 
and which was likewise a violent collision (45a). Finally, 
he also struck a second vehicle, a Volkswagen (4da). 

The ruins—Saturday, December 4, 1971. 

The following .lay a tow wrecker from Stapleton, 
Staten Island, removed the car from the scene hv pick¬ 
ing up this totally wrecked vehicle at the right front 
(4bn). The wrecker used chains and a big bar in con¬ 
nection with his work (4da). The plaintiff never saw 
the vehicle again and does not know what happened to 
it from that point on (4Ha). 

The Expert Testimony. 

(a) Plaintiff's professional witness. 

The plaintiff called Vasilis Morfopoulos (110a). This 
witness initially testified that whenever his name ap¬ 
pears on the bottom of a report for his firm that he 
has personally examined the subject matter of that re- 
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port (130a). Initially he testified that he sends out 
about 200 reports a year (130a) and thereafter acknowl¬ 
edged that in the year 1072 his name appeared on 18,000 
reports (137a). 

Insofar as the subject case is concerned, lie was first 
requested to make an examination of the subject vehicle 
on February 1, 1072 (123a). He did not know the pre¬ 
cise date when he allegedly first inspected this vehicle 
(123a). He destroyed all of his work notes in connection 
with such examination (122a, 135a). His initial report 
was dated February 17, 1072 (123a). Thus, his examina¬ 
tion took place approximately two months after the acci¬ 
dent (123a). He did not know how the vehicle got from 
the scene of the accident to an auto salvage pool yard 
in Newark, New Jersey, where lie examined the vehicle 
(123a). The subject vehicle had been driven some 200 
miles from the time of the accident to the time that he 
examined it (140a). 

Insofar as qualifications were concerned, lie conceded 
that he never worked for an automobile manufacturer 
(144a. 145a). 

In connection with his examinations, lie was aware of 
the fact that there were tests to determine the force which 
would be required to get a tie rod into the bent condi¬ 
tion that lie eventually found it, but lie never undertook 
such tests in this case (14(!a). He never checked with 
Chrysler C'orp. as to whether the findings of the hardness 
of the materials on the subject vehicle met with the manu¬ 
facturer’s specifications (148a). 

When he initially examined the vehicle, lie found evi¬ 
dence that there was a mechanical deformation to the 
threaded arm of the ball joint which was secondary dam¬ 
age sustained by that component during the post-acci- 
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dent handling of the vehicle (125a, 12(ia). After he freed 
the tie rod assembly, he saw obvious signs of impact 
damage (127a). This included bowing deformation 
of the tie rod and components which were indications 
of impact damage (4!>b). The socket also showed an 
obvious area of pry-out separation of the hall joint stud 
from the socket (127a). He could determine this on 
tlie basis of visual examination without the need of micro¬ 
scopic confirmation (127a). He also found evidence of a 
cracking of the hearing in two areas as a result of im¬ 
pact (120a). 

He found that the car had extensive damage to the 
right section including the wheel and that it was obvi¬ 
ously the subject of a violent impact or impacts (145r.). 
lie found the right front tire was flat (14<ia). He saw 
impact evidence of a broken tie rod near the flat tire, 
(14(!a) and accordingly, that an automobile collision 
would be a competent and producing cause of all of such 
damage which he observed. 

Insofar as the finding of a bent tie rod. this, too, was 
manifestly the subject of a violent trauma (14<ia). Such 
a trauma resulting in such impact force would cause a 
prying out as well as deformity of the tie rod and would 
result in cracks within tin* tie rod assembly as was found 
in this case (150a). He also found evidence of grease 
in the severed ball joint and wiped it off (150a). 

The sole expert opinion proffered concerning any al¬ 
leged pre-impact defect was a “pre-existing tightness and 
eventual seizure of the ball joint inside the socket” (1.10a). 
At no time did this professional expert witness testifi / 
that this alleged condition was in the vehicle at the time 
of assemhli/ and/or manufacture. 
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The basis for his expert opinion was the finding of 
gaulling marks that he claims he observed. He con¬ 
ceded that this expression was never incorporated in any 
of his reports and that he used it for the first time when 
he testified at trial on September 11, 1973 (150a). He 
claimed that he saw evidence of seizure at the lip (192a). 
1\ hen his attention was directed on cross examination to 
the fact that the typical seizure appears at the throat 
rather than the lip, he corrected himself to say that the 
observation lie made was actually at the throat and not 
at the lip (152a). 


(b) Other expert Kiineniftea. 

In contrast with this testimony, the plaintiff called as 
witnesses Morris Hassan and Kenneth Kuseholl, both em¬ 
ployees of Chrysler Corp., not a party to this action, 
they had examined the alleged offending parts under 
laboratory conditions in Detroit, Michigan (58a), and 

(98a) WeFe perf0rme<1 0,1 tif> ro,|s on «u* proving grounds 

Mr. Hassan is not only a serior product development 
engineer for Chrysler Corp. (81a) but works in the steer¬ 
ing and suspension department of that company ami has 
examined thousands of steering mechanisms as the one 
involved m this case (89a). He is familiar with all of 
, tests that are performed, and the procedures ami 

™L f XT H Ti’ " hiCl1 " w »>volv«l in this 
case 89a). He has had over 30 years of experience 

Mrectly in the automotive industry and plaintiff’s coun- 
-el conceded his qualifications (89a). 

On examination of tl.e parts (Exh. 2) he fomi.l the 

of the t e rolfft'' 0 * M '"'' 'i™' in “ °’" 1 "'»< 

t,e rot! form no was obviously heat ami, most 
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nificantly, the throat opening of the tie rod end had a 
triangular deformation which was a “text hook example 
of pry out” (90a). This exhibit looked exactly like a tie 
rod that had been run through one of their own tests, 
a standard and recognized test which lie described at 
length and which was originated by the Ford Motor 
Company (90a). Indeed, lie had personally performed 
tests at the laboratory to produce the kind of cam out 
which existed in this particular case and found that it 
took 4.000 to 5,000 pounds of pressure to give that con¬ 
tour (90a). He ran four such tests on four assemblies 
to scientifically evaluate tin* forces and causes of the con¬ 
tour of this exhibit (91a). In connection with these 
tests he drew a graph which was received as Exhibit II. 
In this particular case “this tie rod assembly was sub¬ 
jected to a severe overload condition” ami the accident 
is “about the only thing that would do it” (91a, 92a). 
I here was absolutely no evidence of any pre-impact dam¬ 
age or pre-impact seizure (92a). “I cannot even imagine 
a seizure in a joint like this” (92a, 97a). 

Kenneth Kusehell is a materials engineer (51a) who 
has a degree in metallurgical engineering, has been em¬ 
ployed as a metallurgical engineer in the automobile field 
since 1904, and a teacher of metallurgy at a Michigan 
college (Ola). 

When he examined Exhibit 2 in the laboratory, he 
found that the tie rod tube had a definite bend to it, the 
tie rod end had a severe bend and there was a distortion 
of the throat opening of the tie rod body end. The stud 
had a visual bend to it and the bearing was jammed on 
to the ball end of the tie stud (59a, 00a). He also found 
that the bearing, itself, had extensive crushing of the 
bottom and there was evidence of pry out (Ola). 
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He found evidence that these parts had been previ¬ 
ously lubricated and there was extensive amounts of lubri¬ 
cation and grease around the part (Ola). 

There were file hardness tests performed on the bear¬ 
ing (63a, 04a) and the particular parts were tested for 
durability and strength l y cutting a section on the tie 
rod end in the laboratory (70a). He has participated in 
hundreds of these tests (71a). 


Based upon his extensive examination and laboratory 
tests, he was of the definite opinion that a severe over¬ 
load (00a) namely a traumatic impact, was the cause of 
the damage portrayed to the parts making up Exhibit 2 
(7oa). There was absolutely no evidence of pre-impact 
defect or seizure (71a, 02a, 03a, 53a). Exhibit 2. as 
manufactured, conformed with all of the specifications 
for strength, durability and design (58a, 5!>a). 

In lieu of formal testimony from Messrs. Hassan and 
Kuschell, it was stipulated that they would testify that 
it is impossible to have a seizure as described by plain¬ 
tiffs expert and that if such a seizure occurred, as 
claimed by plaintiff's expert, the vehicle could not have 
pursued the course from the time of the alleged seizure to 

the point of impact or impacts as claimed hv the plain 
tiff (157a). 1 

/ vrsonal Injuries and I fa unities 


The infant was confined to St. Vincent’s Hospital for 
about ten days (25a) and thereafter saw a doctor three 
times within the first month after the accident, and a 
dentist (2.ia, 4/a). He had a laceration of the lower lip 
and some bruises of the right side of the face (Exh. 11). 

,. , 1 a ohl PP f ‘d, single lower central “bnhv” tootli 

which was capped (168 a ). He was then seven years old 
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an<l attended 1*. S. 2(i (47a, 2fia). He returned to school 
three weeks after the accident and lias been attending 
school regularly since then (25a). Ilis facial condition 
returned to normal about six months after the accident 
(47a). 

Although .Judge Costantino invited plaintiff’s counsel to 
call the infant as a witness (25a), In- did not testify. 
Nor was either the doctor or dentist called as witnesses. 
The hospital hill was $1,420.70 (Kxh. 11). 

POINT I. 

The District Court was clearly erroneous in holding 
defendant. Chrysler Motors Corp., to he the maim* 
facturer, designer, and engineer of the subject auto- 
hile. 

Plaintiff's allegation in paragraph 5 of the complaint 
(4a) that defendant, Chrysler Motors Corp., manufac¬ 
tured the subject motor vehicle was denied (7a). There 
was absolutely no proof offered by the plaintiff to sus¬ 
tain his burden on this issue and the trial court did 
not refer to a single page in the record to support its 
finding on this fundamental issue. 

In imposing liability on the defendant, Chrysler Motors 
Corp., tlie District Court specifically found that “Chrys¬ 
ler Motors Corporation • • • manufactured, designed and 
engineered the automobile (17(la) * * A finding is 

“clearly erroneous" pursuant to Rule 52 of the Federal 
Rules of Civil Procedure when the reviewing court, on 
the entire evidence, is left with the definite and firm con¬ 
viction that a mistake has been committed. I’nttc/I Stair* 
r. I'uited States (ti/psum Co., 333 V. S. 3C4 (1948). Where 
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tlio burden of proof requires clear, unequivocal and con¬ 
vincing testimony, this Court would be fully justified in 
setting the District Court’s finding aside if the party 
having such a burden fails to present evidence on the 
issue. Soccodato v. Dulles, 220 F. 2d 243 (D. C. C'ir. 
1055). Additionally there is no question on this issue 
of the District Court having had to weigh the credibility 
of witnesses or witness demeanor. Hedger v. Reynolds, 
21fi F 1 . 2d 202 ( 2d Cir. 1054). Where there is insufficient 
evidence to justify findings of fact they mav be set aside 
as clearly erroneous. Apache Powder Co. v. Ashton Co 
204 F. 2d 417 (9th Cir. 1959). 

The District Court grievously erred in finding that the 
defendant. Chrysler Motors Corporation, was the manu¬ 
facturer of the subject car. Bohannon r. Chrysler Motors 
Corporation, 366 F. Supp. 802 (S. D. Miss. 1973) This 
is especially so where the sole liability imposed upon 
Chrysler Motors Corporation was based upon the 
Courts acceptance of the plaintiff's theory that “Chrvs 
ler manufactured the automobile in question with a de- 
f-ofvj. t,e r~l a M , mW y <17.1a) „„,| where eo-defeml- 

' \\ oodhridite, a vendor, was allow,.,I f„|| indemnity 
over nyamst Chrysler Motors Corporation as the ..yed 

nronf'aff° ' ' 0 T (,74n) - Wlil " 'here was no 

proof offered as to the relotionsl. if a nv. Itetween 

nsler Motors Corporation and the mannfartnrer of 
he anhjeet vehtele. even if there were, a parent eorpora 
tion will not he held liable for the nets of its siihaidiarv 
eorporatton even if the former eontpletelv own, the stoeh 

y J n i 4): Bprknf r< ™ Are. Hy. Co., 244 N 
• 4; Bohannon r. Chrysler Motors Corporation, supra. 

VrloLnt?* Wh °l ,y ' aiW f ° »'« burden of 

I n the issue of who manufactured the vehicle, not 
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a scintilla of evidence having been offered. The plead¬ 
ings and proof on this issue stand as they did on the 
date the complaint and answers were filed and the plain¬ 
tiff is barred from recovering against the defendant, 
Chrysler Motors Corporation, in the present posture of 
the matter. Rohannon r. Chrysler Motors Corp., supra. 
Indeed, this defendant has been severely prejudiced by 
the plaintiff’s failure to name as a proper defendant the 
manufacturer of the car inasmuch as, based upon the 
pleadings and the issues raised therein, a jury trial was 
never demanded solely because the defendant, Chrysler 
Motors Corporation was confident that the plaintilT could 
not prove the allegations of the threshhold issue in the 
case. 


POINT II. 

The plaintiff wholly fuiled to sustain his burden of 
proof on the issue that the subject motor vehicle was 
manufactured with a defective steering mechanism as 
alleged. 

The burden of proof imposed upon the plaintiff lie fore 
liability may be imposed for alleged defective manu¬ 
facture is clear. 

In Rosen ;ueiy r. Arista Truck Renting Corp., .‘54 A 1) 
2d f>42, 543. 309 X. Y. S. 2d 1)3. 95 (2d Dep’t 1970), 
the Court wrote: 

"In products liability cases we have held that 
'in order for a plaintiff to succeed under either of 
his causes of action’ (negligence nnd breach of 
warranty) it is necessary for him to demonstrate 
that the instrumentality causing injury was ‘in a 
defective condition on the date it was delivered’ 
(Cascia v. Maze Woodemcare Co., 29 A. D. 2d 
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904, 28!) X. V. 8. 2<1 477, mot. for lv. app. den. and 
doc. anal. 20 A. I). 2d HOG, 2 X. V. S. 2d 755, affd. 
22 X. V. 2d 1000 ; 209 X. Y. 8. 2d 445; Xatalc , . 
ZVp.s/ Cola Co., 7 A. 1). 2d 2S2, 182 X. Y. 8. 2*1 404). 
I'laintiff lias not sustained tlie burden of proof on 
this issue.” 


Accord: llancs r. Pennsi/h ania Lawn Products, Inc., 
258 F. 8upp. G44 (K. 1). Pa. 1972). 

‘'However, in a 402A case the plaintiff must 
prove more than an unreasonably dangerous defect 
existing at the time of the injury: he must also 
prove that the product was in a defective condi¬ 
tion at tic time it left tie lands of tie seller; the 
seller is not liable when he delivers tin* product in 
a safe condition, ami subsequent mishandling or 
other causes make it harmful at the time it is 
used." (Italics in original; footnote 7 reads): 

“7. Restatement (.Second) of Torts, $402A, com¬ 
ment g at 251 (1905), approved in Bialek r. Pitts- 
Imrtjl Brewinq Co., 420 P a . 1970. 24'> \ 2d 221 
220 (1908).” ’ 


There is absolutely no evidence in this record to estab¬ 
lish that this vehicle was manufactured with a defective 
steering assembly as alleged. The plaintiff himself, who 
operated the vehicle for approximately 1,000 miles dur¬ 
ing its five month history before the accident, disclaimed 
any steering deficit in the vehicle. The co-defendant, 
\\ oodbrulge Dodge, Tnc., inspected and tested the steer- 
mg on this vehicle before delivery to the plaintiff the 
night before this accident. It found no steering defect 
of any kind. The two experts of Chrysler Corp. who 
tested and examined this vehicle under laboratory condi¬ 
tions indicated no pre-impact steering defect in this ve- 
nicle. 


The completely disinterested testimony of the investi¬ 
gating police officer flatly contradicts the plaintiff’s offer 




of a contention of a steering defect at tlie accident scene. 
The only testimony, short of the sharply controverted 
testimony of the plaintiff of allegedly hearing a noise 
before impact, veering to the right before the collision 
with the parked car and reporting this to the police ofti- 
cer, was that of plaintiff's professional expert witness, 
Morfoponlos. Even he acknowledged substantial dam¬ 
age to the tie rod assembly as a consequence of this ac¬ 
cident. This witness would go no further than to say 
that there was a seizure before impact and specifically 
refrained from testifying that the antecedent condition 
was in the car for almost 4.500 miles before the subject 
accident. 

In sum, there is no proof upon which the Court could 
find that this car was manufactured with a steering de¬ 
fect as alleged for there is absolutely no evidence in this 
record of such a condition. 

Moreover, the plaintiff failed to call as a witness at 
trial his wife who was the most substantial user of this 
vehicle prior to the accident. Nor was there any expla¬ 
nation for her failure to testify. Thus, the strongest in¬ 
ferences may be drawn against the plaintiff for his fail¬ 
ure to call his wife as a witness. Sate r. Kaufman. 1 
X. Y. 2d .‘547. 35.3, ltd X. Y. S. 2d 1. 141 X. K. 2d .'2d, 

5.31 (11)57); Laffin r. Itifaii, 4 A. 1). 2d 21. 102 X. Y. S. 
2d 730 (3rd Dep’t 1957). 

The trial court’s reliance upon Codlint / r. I’at/lia, 32 
X. N. 2d 330, 34-> X. V S. 2d 401 (1973), is misplaced. In 
that case there was specific, and multiple expert testimony 
that the defect in the vehicle existed at the time of manu¬ 
facture and delivery to the user, and that that defect per¬ 
sisted to the time of the accident in question. In the case 
at bar the witness Morfoponlos, no stranger to products 



liability litigation, specifically refrained from such a conten¬ 
tion and confined his opinion to a “pre-existing tightness 
and eventual seizure" (1300). There is no authority under 
New ^ ork law that every claimed steering defect existing 
in a vehicle with more than 4,000 miles of use raises the 
inference or presumption that the alleged defect was in 
the vehicle at the time of manufacture, and a critical 
reading of Codling and its progeny does not sustain this 
new legal and economic burden Judge Costantino would 
place upon manufacturers and vendors. 


\ POINT III. 

\ 

The proof of plaintiff’s expert, Morfopoulos, was 
completely deficient in that plaintiff failed to account 
for the sutyect car for the two months between the 
date of the u^cident and this witness’ inspection; addi¬ 
tionally, the cart’s findings are completely at variance 
with all of the Vxpert testimony. 

The plaintiffs proof completely fails to demonstrate 
in any way that the plaintiff’s motor vehicle was in the 
same condition on the date of the alleged inspection and 
removal of parts sometime between February 1, 1072 and 
February 17, 1072 (123a), and the date of the accident, 
December 3, 1071. The plaintiff in this instance was re- 
<1 mred to lay a proper foundation as to the vehicle’s con¬ 
dition during this two-month hiatus before the exiiert 
could testify as to what he allegedly found on Februarv 
!/’ U72 - r ' rr( tt r. State, 22 A. 1). 2d 347, 23(5 X v S 

mrt) - ThuS ' in araI '°>» BW* of 
Education of Oie City of Key York, 10 A. D. 2d 635, 241 

rever’s l' 'V?! M thp Co " ri "nanimouslv 

re\ersed a verdict for the plaintiff upon the ground that 

the plaintiff failed to establish that at the time of his 
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expert’s examination of an allegedly defective ladder that 
the ladder was in the same condition as it was at the 
time of the accident. 

In this connection, we urge that it is of some moment 
that, opart from the violent impacts with other vehicles 
and a retaining wall, the subject vehicle was picked up by 
a wrecker, on the day of the accident, at its right front 
(the area of the alleged offending parts). Chains and a 
big bar were used in connection with this work. More 
than two months later it was in a salvage pool yard 
(more appropriately a “junk yard”) in Newark, New 
Jersey, when inspected. Not a witness was called to ex¬ 
plain what was done with the vehicle during its 200 
miles of travel between the accident and inspection. Nor 
was there any evidence offered of the absence of tamper¬ 
ing, alteration or change of condition with respect of the 
vehicle or offending parts (12.1a). 

Even accepting the witness Morfopoulos’ supposed find¬ 
ings, the ( ourt s decision is clearly erroneous in its 
analysis of his testimony. Thus, the Court’s decision 
states that the witness Morfopoulos testified that the 
sole pre-impact damage found was a “pre-existing tight¬ 
ness which was manifested by abrasions on the hearing 
and gaulling damage and smeared metal on the inside 
of the socket” (172a) which resulted in “a seizure of a 
hall joint located in the tie rod assembly” (172a) and 
that “fulpon visual examination of the tie rod. one can 
see abrasions on the bearing and gaulling damage and 
smeared metal on the inside of the socket” which clearlv 
supports his testimony (171a, 174a). Morfopoulos actu¬ 
ally testified that under microscopic examination he 
found a substantial amount of metal smeared in and 
around the areas, and underneath the areas, where the 
ball joint was eventually forcibly removed in a forward 
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direction (128a). (Italics supplied.) This presence of 
metal smeared deposits inside the hall socket was the 
only tiling the expert found supposedly predating the ac¬ 
cident (12Sa). Further, only under microscopic examina¬ 
tion did this witness supposedly observe abrasions and 
gaulling damage in the smeared metal area inside the 
socket (129a). 


The Court’s decision further states that Chrysler 
Motors Corp. failed to refute or even explain the visible 
defects. The Court is again clearly in error. The expert 
Kuschell testified that there was no evidence of seizure 
whatsoever (62a, 6.'»a); no evidence of bluing or gaulling 
(b2a, 63a, 65a); that the surface was perfectly clean and 
polished fully (62a. 63a). The expert Kansan testified 
that the tie rod’s condition after the accident was a text 
book example of |>ry nut and looked exactly like a tie rod 
that had been run through the manufacturer’s own tests 
(90a) ; that lie found absolutely no pre-impact damage 
(92a); that there was no evidence of nnv pre-impact 
seizure or malfunction (92a, 97a); that seizure in a joint 
such as this is scientifically impossible (93a). 


Thus, what the Court purportedly saw on visual in¬ 
spection was seen only by the plaintiff’s expert witness 
on microscopic examination, and additionally anv conten 
tion made by the plaintiff’s expert as to pr^impact dam¬ 
age was fully refuted by the Chrysler experts 


[ 
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POINT IV. 

Hie court'* refusal to permit collateral attack on 
the witness Morfopoulos ami its quashing of the sub¬ 
poena issued hy defendant. Chrysler Motors Corp., was 
clearly erroneous in view of its ultimate complete re¬ 
liance on his testimony in finding liability against 
defendant, Chrysler Motors Corp. 

Since the plaintiff's case rested solely on the question 
of causation it rested solely on the testimony and credi¬ 
bility of his expert. Wallerr i. Firestone Tire <( Rubber 
Conipami, 412 F. 2d <>U (2d C'ir. 1%9). In this circum¬ 
stance the defendant. Chrysler Motors Corporation, 
clearly had the right to inquire as to the witness’ back¬ 
ground, experience, and prior sworn testimony in other 
matters, in the hope of undermining the witness’ credi¬ 
bility, and where such questions are not permitted the 
error is material and significant. Wallen r. Firestone 
Tire <t: Rubber Campanil, .supra. The defendant, Chrys¬ 
ler Motors Corp., specifically refused to concede Morfop¬ 
oulos’ qualifications (13K n ). The Court’s hostility and re¬ 
fusal to permit collateral attack under these circum¬ 
stances (13Sa, 139a, 140a, 141a, 142a. 143a. 144a) was 
reversible error. Walker r. Firestone Tire ,( Rubber 
Conipanif, supra. 

Additionally, the Court’s quashing of the subpoena 
meant to elicit documentary evidence going to the heart 
of this witness’ credibility was clearly erroneous. The 
Court’s power to quash the subpoena is limited and the 
party seeking same must demonstrate that it is unrea¬ 
sonable and oppressive. F.H.C’.P. Rule 45(b). Addi¬ 
tionally, a motion to quash must be made in advance of 
tlie time stated in the subpoena for compliance. r>.\ 
Moore’s Federal Practice 1725. 
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In the instant ease, tin- party upon whom the subpoena 
was served apparently had no objection to producing the 
documents called for therein, the only objection being 
raised by plaintiff's counsel (134a). 

The documents subpoenaed (Kxh. X Id.) were produced 
by the witness in Court (134a). These documents were 
manifestly calculated to establish that the witness is a 
litigation expert who holds himself out as an expert on 
virtually everything and thus in reality, a witness who is 
not worthy of belief. Surely, these were documents which 
went to the heart of the credibility of this witness and 
were vitally relevant to n crucial issue in the case. 


Moreover, the witness had destroyed his work notes 
(13,>a) and didn’t even know the precise date lie examined 
the vehicle (123a). Notwithstanding such n peculiar de¬ 
struction of documentary evidence and uncertainty of 
proof, Judge Costantino refused to allow defense counsel 
to examine any independent documentary evidence con¬ 
cerning the witness’s retention and details of his exam¬ 
ination for, the quashed subpoena called for the produc¬ 
tion of the witness’s “work notes, bills and records in 
connection with your examinations conducted in the above 

Onun 't fPLI- ___ i i _ 


ra8 v’’. Thi8 . went ovon h °3° nd “collateral’’ matter of 


errdilnhty: 11 *<“■>* •« till- eimimstnneos „f and ftn.linen 
on examination The qnaahin* of the enbpoeno f„„. 
trateil the -enrol, for the troth and was plainly preimlj. 
cial to the defendant. 
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POINT V. 

Assuming there should bo a finding of liability 
against defendant. Chrysler Motors Corp., it is entitled 
to indemnity from the plaintiff, Franeis J. Langford, 
on its eounterelaiin. 


New \ ork substantive law which governs this ease now 
clearly recognizes a defendant's right to counterclaim 
agninst a plaintiff for indemnity and/or contribution 
(Dole. v. Dow Chemical Co., .30 X* V. 2d 143. 282 X. K. 
2d 288, 331 X. Y. S. 2.1 .382 [1972]; Moreno r. Galdorsi, 
39 A. I). 2d 430, 3.30 X. Y. S. 2d 040 [2d Dep’t 1972]; 
Katz v. Dykes, 41 A. I). 2d 913, .34.3 X. Y. S. 2d 399 [1st 
Dep’t 1973]). 


I he evidence in this case abounds with negligence on 
the part of the-driver, Francis .1. Langford. For one, 
the disintcreste.Avitness, the reporting police officer, flatly 
contradicts his assertions concerning hearing n noise and 
a defective steering mechanism on the vehicle as a cause 
of the accident, lie never made such an assertion nor 
was there any report of such a claimed defect in Un¬ 
official police report. The trial court never even re¬ 
ferred to nor evaluated this proof in its opinion. This 
was clearly erroneous. 

Mr. Langford, who possessed remarkable ignorance of 
the nature of his car which he used for five months be¬ 
fore the accident, claimed to have used evasive action 
such as applying his brakes firmly and turning his steer¬ 
ing wheel to the left. The photographic and physical 
evidence refute that contention. Had he used such 
evasive action, there would have been physical evidence 
in the form of skid or tire marks which were totally 
absent in this ensp. The car would not have struck the 
parked vehicle with such violence (and completely across 
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its left side). Nor would it have continued to meander as 
it did, mounting a four-inch sidewalk, smashing into a 
retaining wall, knocking over a brick post, knocking out* 
two bricks and mounting a two feet four inch retaining 
wall with its right front undercarriage. 

The photographic evidence as well as the testimonial 
evidence demonstrates the gross driver negligence and 
violent impacts all consistent with a total lack of control, 
unrelated to pre-impact product defect. The type of dam¬ 
age which was found in Exhibit 2 was tested out under 
laboratory conditions in Detroit and was found to have 
been only consistent with a violent force comparable with 
the grossest lack of control by a driver. 

Under these circumstances, the defendant, Chrysler 
Motors Corp., if, under some conceivable hypothesis, it is 
held liable to the plaintiff, is entitled to indemnity from 

the plaintiff under the uncontroverted counterclaim in 
this case. 


POINT VI. 


Assuming there should he a finding of liability 
against the defendant, Chrysler Motors Corp., it is en¬ 
titled to indemnity from the co-defendant, Woodhridge 
Dodge, Inc., on its cross-claim. 


I nder the Dole doctrine, a defendant may assert a 
cross-claim for indemnity and/or contribution against a 
co-defendant (Kelly v. Long Island Lighting Co. 31 N. 

2d 25, 286 N. E. 2d 241, 334 N. Y. S. 2d 851 [ 1972]; 
Frey v. Bethlehem Steel Corn., 30 N. Y 2d 764 >84 V 
E. 2d 579 333 N Y. S. 2d 425 [1972]: Wood ? 

r % 9 A “ 2d **• *» N- Y. s. 2d m riot I ><■,,'! 

1.72], Fass v. City of New York, 40 A. D. 2d 772, 337 
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X. V. S. 2d 54.") [1st Dep't 1972]: Sirin r. Whilehmd, 40 
A. D. 2d 89, 337 X. Y. S. 2d 821 [2d Dep’t 19721). 

This is true whether the theory of the underlying ease 
is one in negligence or breach of warranty (S'ol/lr r. 
Drsrn Shoe Carp., 41 A. I). 2d 90S, 343 X. Y. S. 2d 134 
list Dep’t 1973J; Kukri r. Stackrmr, 72 Mi so. 2d 734, 340 
X. Y. S. 2d 091 [Sup. C't. 1973]). 

Tn the case at bar it was the duty of the co-defendant, 
M oodbridge Dodge, Inc., to make a thorough inspection 
of the steering mechanism before delivery to the customer 
ns well as on the occasion of its extensive examination 
the night before tbe accident. A defect such as was 
claimed here, if it existed, should have been discovered 
by the co-defendant upon such inspection. If there should 
be a finding against the defendant, Chrysler Motors 
Corp., it is entitled to indemnity from the co-defendant 
who was in a superior position to find the alleged defect 
and remedy it than the defendant, Chrysler Motors Corp. 

It should be noted that the Court’s decision repeats the 
fundamental inconsistency of its entire holding by stat¬ 
ing that co-defendant, Woodhridge’s degree of fault was 
minimal in that it could not have discovered the defect 
M75a) which was previously stated by the Court to be 
visually observable (174a). If indeed, the defect was 
visually observable then co-defendant certainly should 
have found it on the occasion of its thorough pre-acci¬ 
dent inspection ns is detailed in the testimonv of the 
witness Eberd (lfiSn. rt soy.). 



POINT VII. 


The court 8 award of damages is clearly uncalled for 
in view of the proffered proof. 


The infant plaintiff sustained comparatively minor per¬ 
sonal injuries from this accident. While he was hos¬ 
pitalized for about ten days, he was seen by a doctor on 
only three occasions following this accident and all of 
such visits were within one month of the accident. He 
had a single chipped “baby tooth” which was capped. 
His facial appearance returned to normal within six 
months and he returned to school three weeks after the 
accident and has been attending school regularly since 
then. The cause of action for loss of services which 
originally sought approximately $2,000 in damages, turned 
out to be one limited to the hospital bill of $1,420.70. 


A\e believe it is of some significance that the plaintiff 
failed to call the infant plaintiff as a witness (although 
inuted to do so by Judge Costantino). Nor did the plain- 
tiff call either the doctor or dentist who examined the 
infant for his injuries. The strongest inferences must be 
drawn against the damage claims for the unexplained 
ailure to call these most material witnesses (A 'nee r 
h anf man, supra; Laffiu v. Ryan, supra). 


as T J?;‘X in , Cipal ] 'T f ° r thp Co " rt ’ s awar d of as much 
as $.(.000 damages for personal injuries was a finding of 

pe;manent injuries” in the form of “a small scar locate,! 

fin r his lower lip and a chipped tooth” (170a). These 

findings of permanency were clearly erroneous. No doc 
tor «or de„, i8t w. s r., M „ wit „„ s 

ng in the hospital record or the evidence to indicate that 
these injuries are permanent. Judge Costantino him«,]f 
r-ro*™.., that in vW of the rhihl* age, That"her™va* 
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no proof that the chipped tooth was a permanent, rather 
than “baby tooth (101a). Under these circumstances 
an award of $9,000 was excessive (Fox v. Ha firry, 

A. T). 2d , N. ^. S. 2d [2d Dep’t 

1974], N.Y.L.J. 6/13/74, p. 16, col. 2). 


CONCLUSION. 

The judgment below should he reversed and the com¬ 
plaint and cross-claim against the defendant, Chrysler 
Motors Corp., dismissed. 

Respectfully submitted, 

Km ILF. Z. Bkrman and A. Harold Frost, 
Attorneys for Defendant-Appellant, 

77 Water Street, 

New York. N. Y. 1000.'. 


Marvin V. Ausubel, 
Of Counsel. 




